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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

Ariging out of Order=in-Original No. ZQ2405210061951 DT. 05.05.2021 issued by
Deputy Commissioner, CGST, Division IV, Ahmedabad South

ardreral @1 = gd uar Name & Address of the Appellant / Respondent

Shri Radha Mohan Kabra of M/s. Karhvati Enterprises, 13,
Sangaim Residency; Narol, Ahmedabad-382405
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Aty person aggfieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Bench of Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench of Atrea Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mehtiohed in para- (A)(i) above in termis of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs; One Thousand for every Rs: One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
detefrmined in the order appealed against; subject to a makimum of Rs: Twerity-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by tlhie Registrar; Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules; 2017, ahd shall be accompanied
by a copy of the order appealed agairist within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest; Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and :
(i) A sum equal to twenty five per cent of the remaining ~amount of Tax in dispute, in
addition to the amount paid urider Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Otdef of date oh which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, Whichever is later.
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ORDER IN APPEAL

Shri Radha Mohan Kabra of M/s.Karnavati Enterprises, 13, Sangam Residency, Narol,
Ahmedabad 382 405 (hereinafter referred to as “the appellant) has filed the present appeal on dated
30-6-2021 against Order No.ZQ2405210061951 dated 5-5-2021 (herein'_after referred to as “the
impugned order) passed by the Deputy Commissioner, CGST, Division IV, Ahmedabad South

(hereinafter referied to as "the adjudicating authority”).

2. Briefly stated the fact of the case is that the appellant registered under GSIN
No.24AAXPK6811A1ZT has filed refund application for refund of Rs.5,39,263/- under Section
54 of the CGST Act, 2017. The appellant was issued show cause notice No.ZR2404210215805
dated 19-04-2021 proposing rejection of the claim on the ground that ITC of stationery and capital
goods availed. The adjudicating authority vide impugned order. held that refund of Rs.5,39,263/-
is inadmissible to the appellant on the ground that compliance to SCN not made/not visible in the

portal.
3 Being aggrieved-the appellant filed the present appeal on the following grounds:

i.  That they tefute the rejection order as the contentions made in show cause notice are
" fallacious and incorrect and are based entirely on assumption and presumptions and
without appraising the facts and circumstances in the legal perspective. The appellant
denied to have contravened any Rule/Provisions of the CGST ACT, SGST Act, CGST
Rules, 2017 and the rejection of refund as initiated vide the impugned show cause notice

is only arbitrary and against the legislative laws.

ii.  The acknowledgement in GST RFD 02 issued is time barred itself as the appellant had filed
refund application on 3-3-2021 and acknowledgement as per Rule 90 (2) was issued on 19-
3-2021. As acknowledgement was not issued within time period of 15 days from the date
of filing of application it was time barred and hence relying on the judgment of Hon’ble
Delhi High Court in the case of M/s.Jian International Vs Commissioner of Delhi GST,

. tevenue has not right to point out any deficiency in refund application after fifteen days
and refund application shall be deemed to be approved only.

iii. In accordance to Rule 90 (3) a deficiency memo shall be issued in Form GST RFD 03 in

’ case of any deficiency are noticed by the proper officer. In the instant case the proper
officer failed to issue any deficiency memo for rectification of deficiency and file a fresh
refund application.

iv.  The adjudicating authority has issued SCN mentioning that full amount of refund is
inadmissible with reason mentioned in remark that "ITC of stationery and capital goods
availed’;

v.  They had unintentionally added availed credit of capital goods to the extent

each in CGST and SGST which was also excluded while filing revised calcul

S1v3
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5-2021. However, rejecting full claim of refund basis on such a small amot

hardship on the appellant.
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vi.  They are engaged in business of Flous Mill stoiies as well as Flout Mills, so HSN used for
Flour Mills caniiot be treated as capital goods foi the appellant as appellant had not
capitalized the saime and rather this is the item, in which appellant, use in the course of
business in accordatice to definition of ifiput as pet Sectioni 2 (59) of CGST Act; 2017.

Vii: Stationery items such as letter heads; printing pages of any other stationery used for day to
day office and business work, shall always be covered undet the definition of inputs
according to Section 2 (59) and stationery items are always use in the course or for

: fui'tllel'ancg of business and credit of the same cannot be disallowed based on any
assumption. Considering that stationety items are not capital goods and are neither
capitalized in the books of account of appellant ; that these items are used for various things
such as printing of invoices, books of accouits, marketing templates and many other things
and which are either in course or for furtherance of busitiess, ITC on stationety as well as
Flour Mill Machinery should get allowed fully and as both tlie items ate covered by
definition of iniputs, hence refund of saime shall also be allowed.

viii.  The ordet is contrary to Law and facts of the case and it has been passed in haste and the
order is devoid of judicious and rational approach to reject the lawful claim of refund of
unutilized ITC,

ix.  The otdei passed is contrary to the ptinciples of natural justice and faji play.

X, I view of above submissions, the appellant requested to set aside the impilgned order and

allow the appeal,

4, Personal heating was held on dated.13-4—-2022. Shri Keshav Maheswari; authorized
representative appeared on behalf of the appellant on virtual mode. He stated that they have nothing

more to add to theii written sibmission till date.

s [ have carefully gone through the facts of the case, gtound of appeal, submissions made
by the appellant and documents available on fecord: I find that tlie adjudicating authority has
rejected the refund die to feason that compliance to SCN not niade/iiot visible on the portal. |
find the findings itself is veiy contradictory itiasinuch as it does not pin point as to whether the
appellatit lias hot filed reply to SCN or filed reply to SCN but it is ot visible oni portal. However,
I find that the appellaiit has filed reply to SCN In Forin GST RFD 09 under Ref
ZR2404210215805 on dated 4:5:2021 Therefore; it is clear that the appellant has filed reply to
SCN but due to invisibility of reply to the adjudicating authotity in the portal the refund was
tejected. It stich a situation as ail alternative mode the adjudicating authority could have obtained
a physical copy of the reply uploaded in the portal and vetified the same but instead of doing so

rejected the eiitite claim without ever looking into the reply filed by the appellant and without

considering the reply filed by tlie appellant. I further note that the impugned ordes :
the next day of filing of reply which further indicate that no personal hearing/yyay Soadiic
e
€

before rejecting the refund claiimn,
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6. In this regard, I refer to the provisions governing rejection of refund contained under

Rule 92 (3) is as under:

Where the proper officer is satisfied, for reasons to be recorded in writing, that the whole or any
part of the amount claimed as refund is not admissible or is not payable to the applicant, he shall
issue a notice in FORM GST RED-08to the applicant, requiring hin to furnish a reply in FORM
GST RFD-OQ withiin a period of fifteen days of the receipt of such notice and after considering
the reply, make an order in FORM GST RFD-06 sanctioning the amount of refund in whole or
part, or rejecting the said iefund claim and the caid order shall be made available to the
applicant electronically and the provisions of sub-rule (1) shall, mutatis mutandis, apply to the
extent refund is allowed:

Provided that no application for refund shall be ‘rejected without giving the applicant an

opportunity of being heard.

s As per provisions of sub rule (3) of Rule 92 of CGST Rules, it is mandatory requirement
to issue show cause notice; consider the reply filed by the claimant; provide opportunity of
personal hearing and record the reasons in writing for rejection of refund claim. In the subject
case it is evident that except issuance of show cause notice, no other procedures prescribed under
Rule 92 (3) was followed before rejecting the refund claim. Besides, even if the appellant has
claimed refund taking into account the [TC on capital goods the proper course of action is to
issue deficiency memo in terms of Rule 90 of CGST Rules; 2017 rather than issuing show cause
notice proposing rejection by pointing out deficiencies. Therefore, I find that impugned order
passed for rejection of refund claim without following the provisions of Rule 90 and 92 (3) of
CGST Rules, 2017 and without following the principals of natural justice is bad in Law and

hence legally untenable and unsustainable.

8. . Regarding merit of the case, I find that in the show cause notice the entire claim was
proposed for 1'ejec>tion on the ground that the appellant has availed ITC of stationeries and capital
goods. At the outset 1 find that the reasons as to why and how by availing ITC on such items leads
to inadmissibility of entire claim of refund is not mentioned in the show cause notice. I find that
as per definition of "input given under Section 2(59), “input” means any. goods other than capital
goods used or infended to be used by a supplier in the course or furtherance of business. Capital
goods is defined under Secti'on 2 (19) of CGST Act 2017 as “capital goods mean goods, the value
of which is capitalized in the books of account of the person claiming the input tax credit and
which are used or intended to be used in the course or furtherance of business. » Thus, all the
goods otherl than capital goods which are used for furtherance of business are notified as input.
further find that under Rule 89 (5) of CGST Rules, 2017 read with para 14 of Circular
No.79/53/2018-GST dated 31-12-2018, for the purpose of refund under Section 54 (3), the ITC

availed on inputs only need to be considered for Net ITC and ITC on inputs services and capital

goods are not considered for Net ITC. Therefore, in order to consider inward supply of g
an input’, it is imperative cither to establish that the said goods are capital goods

definition of capital goods given under Section 2 (19) or that the said goods are n EQ.V&
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futtherance of business. In other words, merely on the basis of description of goods it is wrong to
consider inwarid supply of goods on which ITC was availed; ‘notan input’ and deny refiind without
consideriiig the ITC availed on such goods: Moreover, even if the adjudicating authority is of the
view that ITC on stationeiies and capital goods are not admissible fo refund, he/she ought to have
atrived the adinissible refund taking into account ITC availed on other eligible inputs and
safictioned refuiid to such extent, instead of rejecting efitite amouit of refund, Therefore; 1 find
that fejection of entire amount of refuind; without even conisidering the ITC availed on eligible
inputs; is also hot in accordance with the provisions of Rule 92 (3) of CGST Rules, 2017. Further,
the appellant themselves has reduced the ITC availed on capital goods and revised their claim
amount along with their reply filed on 4-5-2021 However, from the facts of the case it is clear (hat
neither the reply nor the revised claim amourit was not even seen or considered by the adj udicating

authority befote passing the impugned order,

9. In view of above facts and discussions | hold that the impugned ordes passed by the
adjudicating authority without following the statutory provisions of CGST Rules prescribed for
sanction/rejection of refund claim; is not legal and proper and hence deserve to be set aside. Hence,
I allow this appeal with consequential benefit in accordance with Section 54 (3) of CGST Rules,
2017 and Rules framed thereunder. Accordingly, 1 set aside the impugned order and allow this
appeal.
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10. The appeal filed by the appellant stands disposed of in above tems.

Date :
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(Sankara Ram
Superintendent
Ceritral Tax (Appeals),
Ahmedabad

B.P.)

By RPAD

To,

Shri Radha Mohan Kabra

of M/s.Karnavati Enterprises,
13, Sangam Residency,
Naiol; Ahmedabad 382 405

Copy to :
1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Conimissioner, CGST & Cential ixcise (Appeals), Ahmedabad
3). The Commissioner; CESI Al '
4) The Assistant Commissionef
5) The Additional Commissi
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